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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
 
 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, 
 
  Charging Party,    Case Nos.  21-CA-150873 
          21-CA-164483 
 and          21-CA-175414 
          21-CA-192602 
XPO CARTAGE, INC., 
 
  Respondent.  
 

RESPONDENT XPO CARTAGE, INC.’S RESPONSE TO 
NOTICE TO SHOW CAUSE 

 

Respondent XPO Cartage, Inc. (XPO) hereby responds to the National Labor Relations 

Board’s (Board) March 26, 2019 Notice to Show Cause.   

As demonstrated below, remand is not necessary in this case because the Board’s 

decision in SuperShuttle DFW, Inc., 367 N.L.R.B. No. 75 (2019) (SuperShuttle) raises no new 

factual considerations and can be applied here using the record developed in this case.  Where a 

decision does not require any further development of the record, “[t]he Board itself can apply the 

relevant law to the established facts, without the additional delay inherent in a remand.”  Pac. 

Coast M.S. Indus. Co., Ltd., 355 N.L.R.B. 1422, 1428 n.14 (2010).   

This case is particularly appropriate for a Board determination because SuperShuttle 

presents nothing new to the litigants.  SuperShuttle retained the Board’s ten-factor test while 

adjusting the analysis of those factors to conform with pre-existing Circuit Court law.  See 

SuperShuttle at 11.  The result is that this case is before the Board on a factual record completely 

consistent with the principles announced in SuperShuttle, exhaustively developed during a 
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thirteen-day hearing.  As such, remand is unnecessary and would serve only to delay resolution 

of the case. 

I.  ARGUMENT 
 

A. Background 
 

1. Summary of Proceedings 
 

This case involves several unfair labor practice allegations against XPO which turn, in 

the first instance, on whether XPO properly classified as independent contractors the Owner-

Operator drivers that haul freight for XPO’s customers in Southern California.  The International 

Brotherhood of Teamsters (Union) filed the initial charge in the case on April 24, 2015 – almost 

four years ago.  The General Counsel eventually issued a consolidated complaint, leading to a 

thirteen-day hearing before ALJ Christine E. Dibble in July, August and September of 2017.   

On September 12, 2018, ALJ Dibble issued her decision finding that XPO violated the 

National Labor Relations Act on two of thirteen allegations in the complaint; severing and 

deferring consideration of one of the allegations; and dismissing the remaining ten allegations.  

As a threshold matter in the case, ALJ Dibble found that the XPO Owner-Operators were 

employees rather than independent contractors.   

ALJ Dibble explicitly grounded her analysis of the independent contractor issue, both 

generally and on the subject of entrepreneurial opportunity, on the Board’s decision in FedEx 

Home Delivery, 361 N.L.R.B. 610 (2014) (FedEx).  See ALJ Decision at 13, 22-23.  Both XPO 

and the Counsel for the General Counsel subsequently and timely filed exceptions to the ALJ’s 

decision.  In its exceptions, XPO specifically excepted to the ALJ’s finding that the Owner-

Operators were employees and not independent contractors.  As of January 4, 2019, the 

exceptions were fully briefed and awaiting decision by the Board. 
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2. SuperShuttle  
 

On January 25, 2019, the Board issued its decision in SuperShuttle.  While retaining the 

Board’s traditional ten-factor test for determining independent contractor status, SuperShuttle 

overruled how the Board in FedEx required those factors to be evaluated and weighed.  

Specifically, SuperShuttle found “[e]ntrepreneurial opportunity, like employer control, is a 

principle by which to evaluate the overall effect of the common-law factors on a putative 

contractor’s independence to pursue economic gain.” SuperShuttle at 9.  Accordingly, “the Board 

may evaluate the common-law factors through the prism of entrepreneurial opportunity when the 

specific factual circumstances of the case make such an evaluation appropriate.” Id.  The Board 

also found that the rejected FedEx approach improperly had “selectively overemphasize[d] the 

significance of ‘right to control factors’ relevant to perceived economic dependency . . . .”  Id. 

Ultimately, SuperShuttle resolved the disagreement between the Board and the Circuit 

Courts as to the proper legal analysis used to evaluate the common law factors relevant to the 

independent contractor analysis.  See FedEx Home Delivery, 351 N.L.R.B. No. 16 (2007) 

vacated, FedEx Home Delivery v. NLRB, 563 F.3d 492 (D.C. Cir. 2009); FedEx Home Delivery, 

361 N.L.R.B. 610 (2014) vacated, FedEx Home Delivery v. NLRB, 849 F.3d 1123 (D.C. Cir. 

2017).  What it did not do was change those common law factors.  As a result, SuperShuttle did 

not disturb the adequacy of the factual record developed in this case regarding those common 

law factors. 

B. Remand is Unnecessary Because SuperShuttle Does not Disturb the Relevance of the 
Factual Record in This Case  

 
Remand is unnecessary when the reviewing body need apply the law to a complete 

factual record.  In Pacific Coast M.S. Industries Co., 355 N.L.R.B. 1422 (2010), the Board 

rejected a request to remand for further proceedings to account for a change in Board law on the 
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grounds that “[t]he Board itself can apply the relevant law to the established facts, without the 

additional delay inherent in a remand.”  Pac. Coast M.S. Indus. Co., Ltd., 355 N.L.R.B. at 1428 

n.14; see also Armstrong v. Collier, 536 F.2d 72, 77 (5th Cir. 1976) (“remand is not required if a 

complete understanding of the issues may be had without the aid of separate findings”).  

Applying the law to a fully developed record is a function that the Board has performed 

frequently, not only in SuperShuttle, but also in other independent contractor cases.  See, e.g., 

SuperShuttle, Dial-a-Mattress Operating Corp., 326 N.L.R.B. 884 (1998); Arizona Republic, 

349 N.L.R.B. 1040 (2007). 

So too, remand is unnecessary and inappropriate in this case.  The record here is not 

missing any particular factual finding necessitating either further proceedings to apply 

SuperShuttle to the facts of this case or a reopening of the record.  The parties fully developed 

the facts relating to the still applicable ten-factor test applied by the Board before and after 

SuperShuttle.  The extensive attention given by the parties to factors relating to entrepreneurial 

opportunity and the right to control is amply recorded in the posthearing briefs filed by the 

parties.  See XPO Posthearing Br. at 82-103, attached as Exh. A, Counsel for the General 

Counsel’s Posthearing Br. at 89-94, attached as Exh. B.1    

Nor is there anything novel in SuperShuttle’s holding that make this case benefit from a 

remand.  SuperShuttle simply eliminated a disagreement between the Board and the Circuit 

Courts by adopting the pre-existing view of the D.C. Circuit.  See SuperShuttle at 11 (citing 

FedEx Home Delivery v. NLRB, 563 F.3d 492 (D.C. Cir. 2009)).  As a result, SuperShuttle 

presents only the purely legal issue of how to evaluate the fully developed facts of this case.   

                                                             1 It is further confirmed by the ALJ’s decision, which made explicit findings relating to 
entrepreneurship, albeit under the Board’s now-defunct FedEx analysis.  ALJ Decision at 22-23.   
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Notably, XPO anticipated the holding of the SuperShuttle decision, maintaining 

throughout these proceedings that the D.C. Circuit’s analysis in FedEx Home Delivery v. NLRB, 

563 F.3d 492 (D.C. Cir. 2009) – accepted by the Board in SuperShuttle – provided the proper 

framework for assessing the independent entrepreneurial nature of the Owner-Operator drivers’ 

businesses.  XPO Brief ISO Exceptions (XPO Exceptions Br.) at 2 n.1, 17-18, 20; XPO 

Posthearing Br., Exh. A., at 103-105.  XPO specifically demonstrated that ALJ Dibble had 

engaged in the selective emphasis of factors that the Board rejected in SuperShuttle.  See 

SuperShuttle at 7; XPO Exceptions Br. at 31.  Review of the completely developed factual record 

and legal arguments in order to properly weight these factors is a task that falls well within the 

Board’s traditional function of deciding exceptions to an ALJ decision.  

On the other hand, a remand to the ALJ would only serve to waste the Board and parties’ 

resources.  Given that the thirteen-day hearing focused on developing a record of the exact same 

common law factors evaluated in SuperShuttle, a remand and reopening of the record would not 

add anything but duplicative and cumulative evidence.  This additional delay would deny the 

employer certainty on an issue critical to obtaining clarity to matters of great significance to its 

ongoing operations.  All told, a remand will impose these burdens simply to get this matter to the 

procedural point where it currently sits – awaiting the Board’s review on the existing factual 

record. 

The Board should avoid the “additional delay inherent in a remand” because this case 

requires little more than a straightforward application of SuperShuttle to the existing record.  

C. Application of SuperShuttle to the Facts of this Case Does not Require Remand  
 

Even a cursory review of the record demonstrates that the Board can readily apply 

SuperShuttle to this case without a remand.  The factors that led the Board to conclude that the 
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SuperShuttle drivers were independent contractors are mirrored almost precisely in this case and, 

to a large extent, even in the ALJ’s findings:  

• the drivers are entrepreneurial economic actors that make “calculated choices 
between which trips to choose,” affecting the individual drivers’ profit margins, 
and ultimately resulting in not all drivers achieving the same profits, compare  
SuperShuttle at 7 with XPO Exceptions Br. at 11-12; 

• the freedom from control in most significant respects in the day-to-day 
performance of the drivers’ work, including when and where to work and 
discretion over whether to accept a particular fare/load, compare SuperShuttle at 
12 with XPO Exceptions Br. at 10-13;  

• the limited contact between the company and the drivers, mostly conducted 
through an electronic dispatch system notifying drivers of available assignments, 
compare SuperShuttle at 12 with XPO Exceptions Br. at 12;  

• the drivers’ ability to hire additional drivers, allowing the owner the ability to earn 
more revenue, compare SuperShuttle at 7 with XPO Exceptions Br. at 10; 

• the significant investment by the driver in his or her vehicle, compare 
SuperShuttle at 13 with XPO Exceptions Br. at 8; 

• the drivers’ responsibility for the cost of gas, tolls, and vehicle maintenance, 
compare SuperShuttle at 13 with XPO Exceptions Br. at 9;  

• the lack of supervision by the company, compare SuperShuttle at 13-14 with XPO 
Exceptions Br. at 6-7;  

• a written agreement between the company and the driver indicating an intention to 
create an independent contractor relationship, compare SuperShuttle at 14 with 
XPO Exceptions Br. at 8;  

• the lack of employee benefits provided to the drivers, compare SuperShuttle at 14 
with XPO Exceptions Br. at 13-14; and 

• that many drivers incorporated their independent business, compare SuperShuttle 
at 14 with ALJ Decision at 22. 

Even the differences between this case and SuperShuttle demonstrate that a remand 

would serve no useful purpose, as the record here presents an even stronger case for independent 

contractor status: 
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• The XPO drivers’ tractors cost $100,000+ as opposed to the $30,000 invested by 
SuperShuttle drivers.  Compare SuperShuttle at 4 with XPO Exceptions Br. at 8.   

• Unlike SuperShuttle drivers, the record here establishes that drivers for XPO may 
and do grow their business by operating multiple vehicles.  Compare SuperShuttle 
at 7 with XPO Exceptions Br. at 9. 

• SuperShuttle had far more involvement in the details of the drivers work 
including providing mandatory driver training, enforcing a dress code, retaining 
the right to impose a disciplinary system; and dictating the overall appearance of 
the drivers’ vehicle.  SuperShuttle at 4, 6.  These indicia of employer control are 
absent in the XPO case.  XPO Exceptions Br. at 13. 

• SuperShuttle demonstrates that the contact with customers should not have been 
given the determinative weight it was given by ALJ Dibble in the this case – the 
SuperShuttle drivers were found to be contractors even though they “play no role 
in soliciting passengers and arranging pickups” and do not set the fares charged to 
the customers.  Compare SuperShuttle at 5, 7, 12-14 with XPO Exceptions Br. at 
6, 8-14.   

• The Board also rejected a “strictly quantitative” scorecard approach to the 
common law analytical factors, another error that XPO specifically identified in 
its exceptions.  Compare SuperShuttle at 8, 11 with XPO Exceptions Br. at 18.  
The Board held that the independent contractor inquiry instead called for a 
qualitative evaluation of the factors as to whether the factors revealed a significant 
opportunity for gain or risk of loss.  SuperShuttle at 11.   

 Ultimately, SuperShuttle makes clear that ALJ Dibble’s conclusion cannot stand, even on 

the facts as she found them to be.  The Board should correct this error by retaining this case and 

applying the SuperShuttle analysis to the existing factual record. 
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II.  CONCLUSION 
 

For the foregoing reasons, the Board should not remand this case to the Administrative 

Law Judge.  The Board should instead decide the case on the existing record and the exceptions 

briefing already submitted by the parties.   

 

Respectfully Submitted, 

/s/ Joseph A. Turzi            
Joseph A. Turzi 
Jonathan Batten 
DLA Piper LLP (US) 
500 8th Street, NW 
Washington, DC 20004 

Counsel for Respondent XPO Cartage, Inc. 

Dated: April 9, 2019 
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CERTIFICATE OF SERVICE 
 

I hereby certify this 9th day of April, 2019, that a copy of Respondent XPO Cartage’s 
Response to Notice to Show Cause was electronically filed through the Board’s electronic filing 
system, and also served on the following by email: 

 
Mathew Sollet 
Jean Libby 
Counsel for the General Counsel 
Region 21 
National Labor Relations Board 
12 N. Spring St., 10th Floor 
Los Angeles, CA 90012 
Mathew.Sollet@nlrb.gov 
Jean.Libby@nlrb.gov 

Amanda Lively 
Wohlner Kaplon Cutler Halford & Rosenfeld 
16501 Ventura Boulevard, Suite 304 
Encino, CA 91436-2067 
alively@wkclegal.com 

Michael T. Manley, Attorney at Law 
International Brotherhood of Teamsters 
25 Louisiana Avenue, NW 
Washington, DC 20001 
mmanley@teamster.org 
 

/s/ Jonathan Batten      
An Employee of DLA Piper LLP (US) 
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�ÈHD�E�E�bc�d��d�	��

efgh0�JKX37Y7434:/0�JKLiNO�	�
������	�����������	D�����������������O��
�������
��jIDFFF����������

������
����	�
�����	���
��

�
��������������
����������	��Q�����
������k����������������D����
�


����D������
���������
�	�
�������
���Q������
����������
��
������O��
���
l
���Q��
����������

�!m!��(+n&��!�����*!��#�� !�+('$/01�o38947@;p478:q=49W;H���rstu��
�ev�JKw !�T��m!����x�(�#��!��

#"�!T�#��*!(�!T�� !���#"����(+�#��y�" �+ ���m#*m!T�(��&'��(���(*���m!��z!���#��� !���.(��$/01�

{|:9A8;p|q@34;p4|5}A8~D�H̀��rstu��
�eh��JKLkN�������	�������
	��	����	������
Q���
�	�Q�	
��Q�


�����������������������
�#���#-�� !���&+������" �+ �� !,� (m!�(�m!�,��&'��(���(*���m!��z!��$/0��

� k���i���	��.!�(�#���������O����O��
���
�����
���	��P������
���QQ��
�
��
�
�������	�
��

�����
����
��
���������������3���D�à��rstu��
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